
Before the

Federal Communications Commission
Washington, D.C.  20554

In the Matter of  )
 )

Service Rules for the 746-764  ) WT Docket No. 99-168
and 776-794 MHz Bands,  )
and Revisions to Part 27 of the  )
Commission�s Rules  )
(Television Channels 60-69)  )

 )
Reallocation and Service Rules for the  ) GN Docket No. 01-74
698-746 MHz Spectrum Band  )
(Television Channels 52-59)  )

 )
Auction of Licenses in the  ) DA 02-260
747-762 and 777-792 MHz  ) Report No. AUC 02-31-A
Bands Scheduled for June 19, 2002  ) (Auction No. 31)

 )
Auction of Licenses in the  ) DA 02-563
698-746 MHz Band  ) Report No. AUC 02-44-B
Scheduled for June 19, 2002  ) (Auction No. 44)

To: The Commission

APPLICATION FOR REVIEW

Pursuant to Section 1.115 of the Commission�s Rules,1 the Cellular

Telecommunications & Internet Association (�CTIA�)2 hereby submits this Application

for Review of the Wireless Telecommunications Bureau�s denial of CTIA�s April 3,

2002, request to postpone the auction of licenses in the Upper and Lower 700 MHz bands

                                                
1 47 C.F.R. § 1.115.
2 CTIA is the international organization of the wireless communications

industry for both wireless carriers and manufacturers.  Membership in the association
covers all Commercial Mobile Radio Service (�CMRS�) providers and manufacturers,
including cellular, broadband PCS, ESMR, as well as providers and manufacturers of
wireless data services and products.
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(Auction Nos. 31 and 44).3  CTIA respectfully requests that the Commission delay the

auction of licenses in the 700 MHz band beyond the current scheduled start date of June

19, 2002.  Given the short time remaining before the May 8, 2002, deadline for the FCC

Form 175 filings indicating an intention to bid in these auctions, CTIA seeks expedited

consideration of this request.

In its letter denying CTIA�s request, the Wireless Bureau recognizes there are

special circumstances regarding the 700 MHz band that create uncertainty for potential

bidders.4  Moreover, the Wireless Bureau concedes that the �uncertainties about the

availability of certain portions of these bands may continue for some time.�5  CTIA

believes that efficient spectrum management goals would be far better served if

prospective bidders could obtain greater certainty and clarity regarding the realistic

measures that will be required to clear the band of incumbents prior to the auctions, and a

better sense as to when those measures could be successfully implemented.  Indeed, on

five previous occasions, the Commission has pushed back the original September 30,

2000, statutory auction date for the auction of the Upper 700 MHz band (channel 60-69

UHF TV band, 746-806 MHz), based on the uncertainty over when or how the incumbent

broadcasters might be convinced to leave the band.6

                                                
3 April 10, 2002, Letter from Thomas J. Sugrue, Chief, Wireless

Telecommunications Bureau, Federal Communications Commission, to Thomas E.
Wheeler, President/CEO, Cellular Telecommunications & Internet Association, denying
CTIA�s Request for Delay of Auction Nos. 31 and 44, DA 02-857 (rel. April 11,
2002)(�Wireless Bureau Denial�).

4 Wireless Bureau Denial, at 1.

5 Id., at 2.

6 In an April 22, 2002 ex parte letter, the Spectrum Clearing Alliance
reports that �a significant and increasing number of upper 700 MHz broadcasters ...
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Without a reasonable understanding of when the band could be made available for

commercial service, it is exceptionally difficult for industry to make rational business

decisions as to whether even to participate in an auction.  Under Section 309(j)(3)(E)(ii)

of the Communications Act, the Commission is entrusted by Congress �to ensure that

interested parties have a sufficient time to develop business plans, assess market

conditions, and evaluate the availability of equipment for the relevant services,� after

issuance of bidding rules.7  If the auction proceeds as scheduled on June 19th, the

Commission will not be fulfilling its duties under Section 309 (j).  Under the current

conditions, interested parties will not be able to �evaluate the availability of equipment

for the relevant services� because manufacturers will not focus on developing equipment

for this band until the timing of availability of the spectrum is clarified.  Further, the fact

                                                                                                                                                
[who] comprise approximately 40% of the encumbered broadcast spectrum� have joined
the Alliance, and that they continue to add members �at an accelerating pace.�  See Ex
Parte Letter from Dow, Lohnes & Albertson, counsel to the Spectrum Clearing Alliance,
to Michael K. Powell, Chairman, FCC, in WT Docket No. 99-168 & GN Docket No. 01-
74 (April 22, 2002), at n.1.

Rather than removing uncertainty, this concerted action by a combination of
licensees who clearly exercise market power over the disposition of the upper 700 MHz
band spectrum raises antitrust concerns, and thus creates even more uncertainty.  Not
only do the members of the Alliance have the ability to set the price for clearing the band
in advance of the statutory requirements, by exploiting the time value of money, the
Alliance is engaged in transferring revenues that properly belong to the American public
to entities that received their licenses for free.

7 47 U.S.C. § 309 (j) provides:
(3) �. . . [T]he Commission shall include safeguards to protect the public interest in the
use of the spectrum and shall seek to promote the purposes specified in Section 1 of this
Act and the following objectives:

(E) ensure that, in the scheduling of any competitive bidding under this
subsection, an adequate period is allowed �

(ii) after issuance of bidding rules, to ensure that interested parties have a
sufficient time to develop business plans, assess market conditions, and
evaluate the availability of equipment for the relevant services.
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that the timing of the availability of the spectrum for commercial use is not known and

will not be known before the June auction date makes �develop[ment] of business plans�

and analysis of �market conditions� virtually impossible.

The Wireless Bureau Denial also states that the Congress has taken no action on

the Administration�s proposal to delay these auctions.  While this might have been true

when the letter was written, bipartisan legislation to delay the 700 MHz auctions has now

been introduced in the U.S. House of Representatives with fifty-two (52) co-sponsors.

This legislation, the Auction Reform Act of 2002, finds that circumstances in the

telecommunications market have changed dramatically since 1997, when Congress

originally set the timing of these auctions, raising serious questions as to whether the

statutory deadlines are consistent with sound telecommunications policy and spectrum

management principles.

The Auction Reform Act of 2002 legislation also finds that the study being

conducted by the National Telecommunications and Information Administration

(�NTIA�), in consultation with the Department of Defense, to determine whether the

Department of Defense can share or relinquish additional spectrum will not be completed

until after the June 19th auction date.  This will �[create] further uncertainty as to whether

the frequencies in the 700 MHz band will be put to their highest and best use for the

benefit of consumers.�8

As CTIA noted in its April 3 request, the wireless industry has worked diligently

with the Commission and NTIA to ensure that 120 MHz of harmonized spectrum is made

available for advanced services.  Significant work still remains to secure that spectrum,

                                                
8 Auction Reform Act of 2002, at Sec. 2(3).
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part of which currently is held by the Department of Defense.  The uncertainty

surrounding the availability and timing of the auction for advanced wireless services

spectrum means that companies would not be able to assess their spectrum options

effectively before having to decide on a 700 MHz auction strategy if those auctions were

held in June.  At a minimum, the FCC should not auction the 700 MHz bands until the

broader proceeding on advanced wireless services spectrum is concluded, and that

spectrum is auctioned.

The pending Auction Reform Act of 2002 represents a significant change in

circumstances subsequent to the Wireless Bureau Denial.  The legislation affects the

interest of all potential users of this band, including not only commercial users, but public

safety and homeland security users as well.  Indeed, the Bill contains a finding that the

700 MHz band may provide a solution for the interference problems Public Safety

communications are experiencing in the 800 MHz band, and that the Commission should

not hold the 700 MHz auction before the Commission has resolved the 800 MHz

interference issues.9  The Administration is searching for solutions to Homeland Security

spectrum needs for national security and public safety.  As noted above, the 700 MHz

band could offer some potential solutions � but not if the spectrum has been auctioned

prematurely.

CTIA recognizes that the Commission was originally subject to a statutory

deadline of September 30, 2000, for the Upper 700 MHz and is subject to a September

30, 2002, deadline for depositing revenues into the Treasury from the 700 MHz auctions.

CTIA submits, however, that these statutory deadlines are inconsistent with the
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requirements of Section 309 (j) in the context of these auctions.  In situations where there

is a statutory conflict such as the one that is present here, the conflict may be reconciled

through reasonable statutory interpretation.  Indeed, this is precisely what the

Commission has done in taking action to delay other spectrum auctions, including the

earlier delay of the Upper 700 MHz band auction, and will presumably also do in

delaying the mandated auctions of the 1710 � 1755 MHz and 2110 � 2150 MHz bands �

which also are subject to a September 30, 2002 deadline.  A reasonable interpretation of

these conflicting statutes should lead the Commission to postpone both of the 700 MHz

auctions to further its statutory and public interest spectrum management responsibilities,

especially in this instance, given the broad bipartisan support for the Auction Reform Bill

of 2002.

The Administration has recognized the inherent problems with auctioning these

two bands in June, and has strongly stated its desire to delay the auction, awaiting an

overall spectrum plan for advanced wireless spectrum to be delivered this summer.  On

April 17, 2002, the Secretary of Commerce wrote the Commission stating that �[u]ntil

more certainty exists about the means for and timing of such spectrum clearing, an

auction of the Upper and Lower 700 MHz bands would be premature and contrary to

public interest.�10  CTIA agrees with Secretary Evans that delaying the auction of these

bands will provide the time needed to resolve the existing uncertainties about when and

how this spectrum will be cleared.  �But, until then, too much uncertainty remains to

                                                                                                                                                
9 Id., at Sec. 2(4).
10 April 17, 2002, Letter from Donald L. Evans, Secretary of Commerce, to

Michael K. Powell, Chairman, Federal Communications Commission, available at
http://www.ntia.doc.gov/ntiahome/fccfilings/2002/700auction_41702.htm.
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move forward with the auctioning of this spectrum.�11  To continue to auction spectrum

on an ad hoc basis, absent such a plan, will only exacerbate the lack of policy direction

that already is affecting consumers and the economy.  A delay would also be consistent

with the Administration�s FY 2003 budget proposals.

As the Commission has recognized in the past when it postponed Auction 31 for

the Upper 700 MHz band, a postponement of these two auctions not only is warranted,

but also is the best means for satisfying the Commission�s responsibilities to manage the

radio spectrum in the public interest.  CTIA respectfully submits that the public interest

requires that the Commission delay the above-referenced auction of licenses in the 700

MHz band beyond the current scheduled start date of June 19, 2002.

Respectfully submitted,

CELLULAR TELECOMMUNICATIONS
& INTERNET ASSOCIATION

______________________________
Michael F. Altschul
Senior Vice President, General Counsel

1250 Connecticut Avenue, N.W.
Suite 800
Washington, D.C.  20036
(202) 785-0081

Its Attorneys

April 24, 2002

                                                
11 Id.
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CERTIFICATE OF SERVICE

I, Meghan Smith, hereby certify that on this 24th day of April, 2002, I

served copies of the foregoing Application for Review, via e-mail or regular mail upon

the following:

Michael Powell, Chairman
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Kathleen Abernathy, Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Michael J. Copps, Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Kevin J. Martin, Commissioner
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Bryan Tramont, Senior Legal Advisor to
Comissioner Abernathy
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Paul Margie, Spectrum and International
Legal Advisor to Commissioner Copps
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Peter Tenhula, Senior Legal Advisor to
Chairman Powell
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Sam Feder, Legal Advisor on Spectrum and
International Issues to Commissioner Martin
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Thomas Sugrue, Bureau Chief
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Kathleen Ham, Deputy Chief
Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Robert Pepper
Office of Plans and Policy
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Edward Thomas, Chief
Office of Engineering and Technology
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Kenneth Ferree, Chief
Media Bureau
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554
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Leonard S. Kolsky
Filed on Behalf of: Array Comm, Inc.
Lukas, Nace, Gutierrez &Sachs
1111 Nineteeth Street, N.W.,Suite 1200
Washington, DC 20036

Paxson Communications Corporation
601 Clearwater Park Rd
West Palm Beach, FL 33401

Mark C. Carver
Filed on Behalf of: Utility, Cable &
Telecommunications Committee
Uddo, Milazzo & Beatmann
3850 N. Causeway Blvd.
Suite 1510, Lakeway Two
Metairie, LA 70007

Paul Koplin
Filed on Behalf of: Four Seasons Las Vegas, LL
3380 S. Arville Street
Suite K
Las Vegas, NV 89102

Paul Koplin
Filed on Behalf of: World Television of Washington,
LLC
4164 Guide Meridian
Suite 102
Bellingham, WA 98226

Paul Koplin
Filed on Behalf of: Four Seasons Peoria, LLC
331 Fulton
Suite 100
Peoria, IL 61602

Paul Koplin
Filed on Behalf of: Spartan TV, LLC
1943 Cedar Street
Suite A
Holt, MI 48842

Richard C. Barth
Filed on Behalf of: Motorola, Inc.
1350 I Street NW
Suite 400
Washington, DC 20005

Filed on Behalf of: TIA Private Radio Section
1300 Pennsylvania Ave., NW
Suite 350
Washington, DC 20004

James B. Goldstein
Filed on Behalf of: NEXTEL COMMUNICATI
2001 Edmund Halley Drive
Reston, VA 20191

Filed on Behalf of: Com-Net Ericsson Critical Radio
Systems, Inc.
Attn: Robert J. Speidel, Esq.
P.O. Box 2000
Lynchburg, VA 24501

M.S. Buddy Merrick
Filed on Behalf of: Good Companion Broadcast
Inc.
262 Swamp Fox Road
Box 229
Chambersburg, PA 17201
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Joe Williams
Filed on Behalf of: Brevard Community College
1519 Clearlake Rd.
Cocoa, FL 32922

Kenneth Creech
Filed on Behalf of: WTBU Butler University
2835 N. Illinois Street
 Indianapolis, IN 46208

James H. Thompson
Filed on Behalf of: Dove Broadcasting, Inc.
PO Box 1616
Greenville, SC 29602

Colby M. May
Law Offices of Colby M. May
Filed on Behalf of: Jacksonville Educators
Broadcasting, Inc.
205 Third Street, S.E.
Washington, DC 20005

John B. Tupper
High Mountain Broadcasting Corp.
112 High Ridge Ave.
Ridgefield, CT 06877

Michael D. Smith
Filed on Behalf of: Living Faith Ministries
8594 Hidden Valley Rd
Abingdon, VA 24210

Wayne Wetzel
Filed on Behalf of: Christian Television of Palm Beach
County, Inc.
1900 South Congress Ave
Suite B
West Palm Beach, FL 33406 -6610

Colby M. May
Filed on Behalf of: Jacksonville Educators
Broadcasting, Inc.
205 Third Street, S.E.
Washington, DC 20003

Alexandra Kol
44 Melody Lane
Westbury, NY 11590

Lawrence M. Ausubel
Filed on Behalf of: Spectrum Exchange Group, L
2920 Garfield Terrace, NW
Washington, DC 20008

Lowell W. Paxson
Filed on Behalf of: Paxson Communications
Corporation
601 Clearwater Park Road
West Palm Beach, FL 33401

Mark E. Crosby
Filed on Behalf of: Industrial Telecommunicatio
Association, et al.
1110 N. Glebe Road, Suite 500
Arlington, VA 22201
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Covington & Burling
Filed on Behalf of: Midwest Television, Inc.
1201 Pennsylvania Avenue, N.W.
Washington, DC 20004 -2401

Jack N. Goodman
Filed on Behalf of: National Association of
Broadcasters
1771 N Street, N.W.
Washington, DC 20036

Amy L. Levine
Filed on Behalf of: Association for Maximum Service
Television, Inc.
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

Lawrence R. Krevor
Filed on Behalf of: Nextel Communications, Inc
2001 Edmund Halley Drive
Reston, VA 20191

John T. Scott
Verizon Wireless
1001 Pennsylvania Avenue, N.W.
Washington, DC 20004 -2595

Barry A. Friedman
Thompson Hine & Flory LLP
Filed on Behalf of: Entravision Holding, LLC
Suite 800
1920 N Street, N.W
Washington, DC 20036

Kent E. Lillie
Shop At Home, Inc.
5388 Hickory Hollow Parkway
Antioch, TN 37013

J. Geoffrey Bentley
Bentley Law Office
Filed on Behalf of: Maranatha Broadcasting Com
Inc.
P.O. Box 710207
Herndon, VA 20171

J. Geoffrey Bentley
Bentley Law Office
Filed on Behalf of: Sonshine Family Television, Inc..
P.O. Box 710207
Herndon, VA 20171

Brendan Holland
Shaw Pittman
Filed on Behalf of: Sinclair Broadcast Group, In
2300 N Street, N.W.
Washington, DC 20037

USA Broadcasting, Inc.
1230 Avenue of the Americas
New York, NY 10020

Wilkinson Barker Knauer, LLP
Filed on Behalf of: Verizon Wireless
2300 N Street NW Suite 700
Washington, DC 20037
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Lawrence M. Ausubel
Filed on Behalf of: Spectrum Exchange Group, LLC
2920 Garfield Terrace, N.W.
Washington, DC 20008

Industrial Telecommunications Association/Acc
Spectrum LLC
1110 North Glebe Road, Suite 500
Arlington, VA 22201

Robert L. Hoggarth
Personal Communications Industry Association
500 Montgomery Street, Suite 700
Alexandria, VA 22314 -1561

Robert M. Gurss
Filed on Behalf of: Assn. of Public-Safety
Communications Officials-International, Inc.
Shook Hardy & Bacon
600 14th Street, N.W.
#800
Washington, DC 20005

George Graham
6024 Luddington Dr
Toledo, OH 43615

Lukas, Nace, Gutierrez & Sachs
Filed on Behalf of: American Mobile
Telecommunications Assn. Inc.
1111 19th Street, N.W.
Suite 1200
Washington, DC 20036

Kevin G. Rupy
Filed on Behalf of: Mobex Communication, Inc.
1150 18th Street, N.W.
Suite 250
Washington, DC 20036

Mark Crosby
Filed on Behalf of: Industrial Telecommunicatio
Association, Inc.
110 N. Glebe Road
Arlington, VA 22201

Sarah R. Iles
Leventhal, Senter, & Lerman, P.L.L.C.
Filed on Behalf of: TRW Inc.
2000 K Street, N.W.
Suite 600
Washington, DC 20006 -1809

Richard C. Barth
Motorola, Inc.
1350 I Street, NW
Washington, DC 20005

ArrayComm, Inc.
3141 Zanker Road
San Jose, CA 95134

Veronica M. Ahern, Esq.
NIXON PEABODY LLP
Filed on Behalf of: QUALCOMM Incorporated
One Thomas Circle, NW - Suite 700
Washington, DC 20005
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Mathew J. Plache
Catalano & Plache, PLLC
Filed on Behalf of: Rig Telephones Inc. dba Datacom
3221 M Street, N.W.
Washington, DC 20007 -3617

Douglas I. Brandon
Mintz, Levin, Cohn, Ferris, Glovsky & Popeo
Filed on Behalf of: AT&T Corp.
1150 Connecticut Avenue, N.W.
Washington, DC 20036

Stuart Ingis
Piper Marbury Rudnick & Wolfe LLP
Filed on Behalf of: PSINet, Inc.
1200 19th Street, N.W.
Washington, DC 20036

William K. Keane
Arter & Hadden
Filed on Behalf of: MRFAC, Inc.
1801 K Street, N.W.
Suite 400K
Washington, DC 20006 �1301

Arthur L Jones
City of Milwaukee Police Department
Police Administration Building
749 West State Street, Post Office Box 531
Milwaukeee, WI 53201 -0531

Michele Farquhar
Hogan & Hartson
Filed on Behalf of: The International Association
Chiefs of Police
555 Thirteenth Street N.W.
Washington, DC 20004

Julia Kane
Filed on Behalf of: U S West Wireless, LLC
1020 19th Street, N.W.
Suite 700
Washington, DC 20036

Cathleen A. Massey
NEXTLINK Communications, Inc.
1730 Rhode Island Ave., N.W.
Washington, DC 20036

Albert J. Catalano
Catalano & Plache, PLLC
Filed on Behalf of: DATARADIO
3221 M Street, N.W.
Washington, DC 20007

Stanford K. McCoy
Covington & Burling
Filed on Behalf of: Association for Maximum Se
Television, Inc.
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

Robert M. Gurss
Filed on Behalf of: APCO
Shook, Hardy & Bacon, L.L.P.
600 14th Street, N.W.
#800
Washington, DC 20005

Christine M. Gill
McDermott, Will & Emery
Filed on Behalf of: Southern LINC
600 13th Street, N.W.
Washington, DC 20005 �3096
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John Horsley
AASHTO's
444 N. Capitol St. N.W.
Suite 249
Washington, DC 20001

Besty Stover Granger
SBC Communications, Inc.
4420 Rosewood Drive, 4th Floor
Pleasanton, CA 94588

Michael D. Robinson
International Association of Chiefs of Police
515 N. Washington Street
Alexandria, VA 22314 -2357

Dataradio Corporation
Catalano & Plache, PLLC,
 3221 M St., NW,
 Washington, DC 20007

E.F. Johnson Company
299 Johnson Ave
Waseca, MN 56093

State of Florida
DMS, IT, Bureau of Wireless Communications
4030 Esplanade Way, 280H
Tallahassee, FL 32399 �0

Kevin S. DiLallo
Microsoft Corporation
Levine, Blaszak, Block & Boothby, LLP
2001 L Street, N.W.
Suite 900
Washington, DC 20036


